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Respusrica verfus SamuerL CHAPMAN.

Y a proclamation, dated the 156 Fune 1778, iffued by the

Suprems Executive Council, in purfuance of the a&t of Affem-
bly,- patied the 6¢h of M.irch preceeding, for the attainder of divers
traitors, &c. the prifoner had been required to furrender himfelf
ox the 12of Auguft following, &c. or to be attainted of high treafon
agreeably tothata&. The time allowed sor his furrender being
clapfed ; the Attorney General filed a fuggeftion, in the ufual form,
ftating that Samucl Chapman the prifoner was the perfon required
by the proclamation to furrender himfelf, &c. thut he had not
furrendered himfelf, &c. that he was therefore attainted ; and this
he was ready to venfy, &c. The Chief Juftice thenafked the
prifoner, what he had to fay, why execution ihould not be awarded
againft him.

Upon which the faid Samuel Chapman, the prifoner, faith, ore
fenus, that he was born, and hath ever remained and continued
a fubje& of the king of Great Britain, and is now a-prifoner of
war ; and that-he is not, nor hath ever been a fubjes? or inhabitant
of this Commonwealth; nor hath he, nor he never had, any real
eftate in this Commonwealth ; neither hath heat any timeowed
allegiance thereto : APherefire he prays that execution may not be
awarded againft him, &e.

‘The ditorney General seplied, that the faid Samuel Chapman, the

rifoner was an inbabitant and fubjet of this Commonwealth, &c.
faqd (t!hat he did owe allegiance thereto, &c. Fhereupon ilfue was
oined.

’ The evidence upon the trial of this iffue was, that the prifoner

was born in Bucks County in this State, and that be had refided
there until the 26th day of December 1776, at which time he
departed and joined the enemy. Whether, upon’ thefe falts he
was to be confidered as an inbabitant and jubjei? ot the Com-
monwealth of Peunfylvania, at the time of his departure, was the
great queftion to be decided,

-His counfel argued that onthe 26th December, 1776, there was
no government eftablithed in Pennjylvania, from which he could
receive proteflion ; and confequently, therc was none to whichhe
could owe allegiance—proteétion and allegiance being political
obligations of a reciprocal nature. ‘The doltrine of perpetual al-
legiance to be found inthe books, applies only to eftabirthed and
fettled governments; not to the cafe of withdrawing from an old
government, and ere@ing a diftinét one. Then every member of
the community hasaright of ele@ion, torefort to which he pleafes;
and even after the new {yltem is formed, he isentitled to exprefs his
diffent ; and, diffenting from a2 majority, to refire with impunity

unto another country. U})on this principle, it was atferted that,

the prifoner never wus a fubject of the State of Peanfylvania; and
’ the
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the following narrative of the mealpres purfued in organizing thé

conftitution, was delivered in fupport ofthe affertion.

The . fitft a&t of legiflation, under the conflitution was paffed on
the 21/ Fanuary, 1777. On the 28/h day of the fame mouth, the
laws of the late Province, with certain reftri®ions, were, from and
afterthe 1cth day of February then next, ta be revived ; and on
the 4th of March following, the firft Prefident and Fice- Prefident
were cle&ted ; when alfo, the firft minutcs were made on the re-
cords of the Supreme Executive Csuncil.  So that the prifoner’s de-
parture from this State, on the 2bth December, 1776, was near a
month antecedent to any legiflative a& ; and near three months
before. all the branches of the government “were organized and
put into actual operation.—Befides, the a& for the revival of the
laws, exprefsly admits that they were not in force from the 1445 -
May, 1776, until the 11th Febrzary, 1777; and the a& for de-
claring what fhall be trealon, which did not pafs till the laft men-
tioned date, excludes every idea of retrofpelt; declaring only,
¢ that dll perfons now inhabiting, &c. within the limits of the
« State of Pennfylvania ; or that fhall voluntarily come into the
“ fame hereafier to inhabit, &c. do owe and fball pay allegiance,
¢ &c.”—The prifoner, at the time of pafling this a&, was.not
an inhabitant; nor has he fince voluntarily become one. He
does not, therefore, owe allegiance to theStite, and cannot be de-
nominated a fubje& of Pennfylvania—With refpe to the a&t of

. the 6¢th March, 1778, on the authority of which the prefent pro-

clamation iffued, it is evidently an ex poff fac?o law, and as fuch,
contrary to the words, and {pirit of the Conftitution. But if the
prifoner never wasa fubje& of the Commonwealth of Pennfylvania,
this law cannot operate againft him in the decifion of the iffue be-
fore the court. . ’ )

The Counfel for the prifoner cited the following authorities in
the courfe of their argument: Puff. 639. Laock. on Gov. 229. 168.

"227. . Vatt. 23. 25. b. 3. p: 109. Burlimagui 27. 33. 1 Blackft:

45. Fofler C. L. 55. Harvey's cafe.

The Aitorney General flated the queftion to be, in fa&, whether
Pennfylvania was a Commonwealth on the 26th day of December,
1~76°? By the declaration of independence, on the 4#b” Fuly, 1776,
every State in the union was folemnly declared to be free and
independent. But even before that-period Congrefs had recom-
mended, that new governments fhould be framed, adequateto the
exigency of the public affairs ; and-a Council of Safety, with
other temporary bodies, aGually difcharged the fun&ionsof the
State. See Fournals of Congrefs 1oth and 14th May, 1776. "4tF
of ?une, 1776, 16th Fune, 1776. 24th do.” and Fuly 14th.

Tn confequence of the declaration of independence, however, 2
General Convention affembled at Philadelphia on the 15th Fuly, 17765
and on the 2875 of Septemberfollowing, agreed to that focial compaét
under which the people of this State are now united. It appears
that a quorum of the legiflative body, created by the conftitution
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thus eftablifhed, met on the 285 of Aivember, 1776, ard then
chofe their Speaker and Clerk. © Min. 4. 98. On the fucceed-
ing day the clerk was qualified, Jeveral public officers were ap-
peinted, and votes were entéred into refpecting the colleétion of.
fines from non-affociators, and the enalling of a Adilitia-kew. id.
On the 30th of November, the houtfe having made fundry orders re~
lative to the Mdilitia, adjourncd till the' 1/f of December ; and on
‘the 5th of that month, when the houfe were again aifembled,
a committee was appointed to bring in the dratt of a AZiktia-luze,
1d. 100—With refpect to the Executive Ciuncil, itis true, that body
did not enter upon any official bufinefs, till the beginning of Afurch,
17775 but its members were chofen at the fame time with the
members of the Legitlature. .
From this recapitulation, it sppears, that, even befere the efta-
" blifhment of the conftitution, a government undgr the authority of
the people was adminiftered by councils, committees, and conventi-
ons. After theeftablithment of the conflitution, however, the le-
giflative (which is the fovereign) body affembled ard proceeded to
difchargeits duties; and it was not neceffary to the exiftence of the
government, cither that they fhould have enafted alaw, or that
the Supreme Executive Council thould have been convened.

Under every change of the government, - Samuel Chapman, re-
mained here till the 26th day of December, 1776 ; and, "at that time,
he was certainly a fubject of the ftate of Pennfylvania, under the
conftitution agreed to on the 28th day of \Sepfember preceding, what
ever doubts may be entertained withrefpeét to the former effablith-
ments, That wis was, likewife, the fenfe of the legiflature, is
abundantly evident fromthe a&t on which the proclamarion is
tounded ; for, Mr. Galloway, and others, who joined the enemy in
the fall of 1776, are there confidered as fubje@s of Pennfilvania;
and all the ftates are clearly deemed to have been free and indepen-
dent from the declaration publithed by Congrefs on the 4thof Fuly
in that year. .

The Attorney-General, to fhew the definitign of a nation, the re-
lation whicha citizen bears tothe flate;<ind- the natural connexion
between a flate of fociet?' and the inftitution of a government, cited
the following authors: Yatt. 92. id B Y. c 19. fef. 212. id. [eft.
1. p. §. id. feit. 4. Burlem. 25. 1. Black. Com. 46. 47. 48. 213,
Valt. p.1s. fect. 26, id. 19. felr. 38

TuEe CHIEF JusTICE, delivered a learned and circumftantial
charge to the Jury. Adter ftating the proclamation, the iffue, and
the evidence, be proceeded as follows.

M'KEAN Chief Fuftice:—The queftion thatis to be decided on
the falts before us, is, wheéther Samuel Chapman, the prifoner at the
bar, ever was a fubject of this Commonwealth ? The redfon which
has been principally wrged to take him ouf of that defcription, is
that on the 26th duy of December, in the year 1576, when he with-
drew from Pennfylvania, no government :xifted to which he conld
owe allegiznce as a fubject.—I.thall, in thic firft place, confider haw
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far this defence, under the circumftances of the cafe, would avail
the prifoner upon an indi¢tment for High Treafon.

he Attorney-General, has referred to the declaration of indepen-
dence, on the 4th of Fuly, 1776, when the freedom and for~reignty
of the {everal ftates were announced to the world; and alio, to 2
refolution of Congrefs recommending the formation of fuch govern-
ments, as were adequate to the exigency of the public affairs. The
fifter ftutes purfued different modes of complying with this recom-
mendation. The citizens of Cinneficut, New-Hampfhire and Rhode-
Hflund, confidered themfelves in a fituation fimilar to that which
occurred in England, on the abdication of Fames the fecond ; and,
wanting cnly the form of & Royal Governor, their refpetive fyftems
of government have {till been continued: while the other fiates
adopted temporary expedients, 61l regular conflitutions could be
{ormed, matured, and organized.

And here it-is contended, that, prior te the conftitution under
which we now live, the flate of Pennfylvania was governed by a
council of fafety, and committees. But to this, it is anfwered, that
until laws were pafled by 2 competent legiflative power, no govern-
ment could be fapid toexift; and, as the a& of the 28th of Fanuary-
1779, for the revival of thelaws, virtually declares that they were
{fufpended from the 14th May, 1776, till the 11th February, 1777,
it is inferred, that during that period, no allegiance was due, and
no treafon could be committed.

Although T think this point immaterial to the prifoner, fince 2
government might have exifted, and yet notbe of fuch a nature as
toaffe& him, 1t cannot be denied, that a2 kind of government, inde-
pendent of Great Britain, was adminiftered in Pennfylvania, antece-
dent to the eftablithment of the prefent conftitution. The powers
of fovercignty were then Jodged with Congrefs, under whofe autho~
rity a council of fafety had been eleted by the people, and were
employed, in conjun@ion with other committees, to condu& the

. -war, and to fecure, as far as fo imperfe& a fyflemn could, the rights

of life, liberty, and property, withinthis flaie. It is certain,-indeed,
that a formal compaét is not a neceffary foundation of government;
for, if an individual had affumed the fovereignty, and the people
had affented to it, whatever limitations might afterwards have been
irmpofed, flill this would have been a legal eftablithment—No ex-
prefs provifion, however, has been at any time made, for defining
what fhould be treafon againft thofe temporary bodies ; but it may
be well enough to obferve, that treafon is a crime known to the
Common-law.

Afterwards, we find, that a General Convention, elefted by the
people, met on the 15th day of Fuly, 1976, for the exprefs purpofe
of framing a new government ; and during the fefliors of this body,
its members, colle&ively, aflumed the powers of making ordi~
nances, of appointing members ot Congrefs, and of defining High
Treafon, and its punifhment—All their proceedings and injun&ions,
except the ordinance refpefing treafon, were approved and exe-~
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eutedy and the Conftitution which they eventually agreed upon,
wai incontrovertibly a diffolution of: the government, as far as re-
lated to the powers of Great Britain, but not in relation to the

powers which had been before exercifed by councils and commit-

tees.

The Attornty-General has urged that, at leaft, asfoon as the Go-
vernment, under the new conftitution was formed, which he fays
was on the 28th of Nevember, 1776, the members of council being
then chofen, and the legiflature eétually aflembled, the fovereignty
of the ftate was complete, and allegiarice followed by a neceffary
confequence; without the intervention ot any pofitive law. But
the advocates for the prifoner again obje&, that tHe guvernment can-
hot be faid to be eftablithed; until there is & meetingof al) its parts,
and that as the Executive Council never met till the 4th of March,
1777, the ftate was incapable of affording prote&ion, and; therefore,
was not entitled to aflegtance, before that time.

On this occafion, the fentiments of feveril eminent Crwillians

have been read td us; not as authorities binding upon our judg-
ment, but as 4 means of information derived trom the great learn-
ing and abilities of the refpetive writers, and, prircipally indeed;
on account of the intrinfic wcight of the reafons by which their
doftrines are fupported. Locké fays, that when the Executiveis
rotally diffolved, there can be no tregfon ; for laws afe 4 mere nullity;
unlefs there is 2 power to execute them: But that is not the cale
at prefent in agitationj for before the meetingof €ouncilin March;
1?77, all ivs members were chofen, and the legiflaturé was com-
pletely organized: fo that there did antecedently exift 2 power
competent to redrefs grievances, to afford proteétion, and, generally,
to execute the laws ; and allegiance being naturally due o fuch a
‘power, weare of opinion, that from the mometit it was €reated, the
crimie of High reafon might have been committed by any perfon,
who"was ther 2 fubje&t ot the Commonwealth:  'The a& of the
x1th of February, 17777 enprefsly authorifes this opinioh ; for, we find
it there faid, « "That all and every perfon and perfons (except pri-
4 foners at war) now inhabiting &c. within the limits of this ftate;
¢ or that thall volunfarily come into the fame Aéreafier to inhabit,
&c: do owe, and fhall pay allegiance, &c.”? This, therefore, contra-
di@s the idea, fuggefled by the advocates for the prifoner, that alle-
giance was not due till the meeting of the executive council on the
4th of March enfuing; and, although he cannotbe convitted upon
that a&t, yet allegiance being due from the 28th of November, 1376,
when, as I have already obferved the legiflature was convened,
and the members of council were appointed, treafon, which is
nothing more "than a triminal attempt to deftroy the exiftence
of the govermment, rhight certainly have been committed, before
the different qualities of the crime were defined, and its punifhment
teclared by a pofitive law. 1 Blackfl. Com. 46.

Having thus difmifed the preliminary queftion, whether the pri«
funer’s defence would'avail him upon anindiétment for High Trea-
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1781, fon, I fhall proceed to enquire, if there are any circumftances thag
e z;kc his cufe out of the general opinion exprefied by the ¢burt upon
at point.

Fhe a& for the revival of the laws, pafled the 28th of Funuary,
1777, Was intended, 1:nink, merely to declare, that thofe laws,
which were originally enuéted -under the authority of Gesrge the
Third, ccafed any longer to derive their virtue and validity from
that fource,, But there-is great inaccuracy in penning the a& ; for,
thongh it would feem, by the former part of the fecond fection, to
be the fenfeof the legiflature, that from the 1 yth of fay 1776, to the
soth of felruary, 1777,the operation of all the a&s of affembly
fhould be fufpended ; yet, in the clofe of the fame fe&ion, obedience:
to thofe aéls, 1o the common law, and to fo much of the ftatutelaw of
England, as have beretofere been in force in Pennfyivania, is, with
fome exceptionsin point of ftyle and form, exprefsly enjoined. We
may, however, lairly infer from the general tenor of the ad, that
thofe who framed it, thought the {%paration from Great Britain
worked a diffolusion of all government, and that the force, not
only of the a&s of Adembly, butof the common law and flatute
law of England, was aGually extingnifhed by that event.

This, therefore, neceflarily leads to the confideration of a very
important fubje€. In civi/ wars,every man chules hix party ; but
generally that fide which prevails, arrogates the right of treating
thofe who are vanquithed as sebels. The cafes which have been
produced upon the prefent controverfy, are of an old government
being difolved, and the people affeinbling, in order to form 2 néw
one. When fuch inflances occur, the voice of the majority muft
be conclufive, as to the adoption of the new fyftem ; but, all the
swriters agree, thatthe minority have, individually, an unreftrainable
3ight to remove with their property into another country; that a
seafonible time for that purpofc ought to be allowed; and,
jn thort, that none are fubjeéls of the adopted government, who
Lave not freely aflented to it.  'What 1s a reafonable time for de-
parture, may, perhaps, be properly leit to the determination of 2
court and jury. IBur whether a man fhould be fuffered to join a
party, or nation, af ¢pen war with the country he leaves, is a quef-
tion of {ingular magnitude. The lg.‘mund is hitherto untrodden, but
there isiuch appurent injuflice in the thing itfelf, that I am inclined
to think, it would amount to an a& of treafon. Puffendorff. 639.

‘This is not, however, the fituation of the prifoner. Peanfylva-
nia, was not a nation at war with another nation ; but 2 country in
a ftate of awil war; and there is no precedent in the books to
fhew what might be done in that cafe; except indeed, where a
prince has fubducd the pecple who took arms againft him, before
they had formed a regular government, which is, likewife, inappli-
cable here.

But this difficulty feems to vanith by having recourfe to the opi-
nion of the legiflature, in their a& of the 11th February, 17773
fur, whea defenbing from whom zllegiance is due, they fpeak o?Iy
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of perfons thex inhal iting the ftate; or who fhould tkercafter become
its inhabitants. Hence a defcrimination is evidently made between
thofe peffons, and fuch as had previoufly joined the enemy ;—mean-
ing that this elefion to adhere. to the Britifb government,

“fhould not expofe the party to any future punifhment.” Itis true, .

that there are pot-any negative words to this effet; but, teking
the a& for the revival of the law alfointo confideration, we think
‘the defire and intention of the legiflature fufficiently appears fo have
een, to allow 2 choice of his partyto every man, uatilthe 1 1thof
February, 1777 ; and that no a& favouring of treafon, done betore
that period, fhould incur the penalties of thelaw.
_ This conftru&liod, it may be faid, is favorable to traitors, and
terMds to the prejudice of the Commonwealth.. But we ~annot be
influenced by obfervations of a political nature in the expofition of
the law; it is our duty to feek for, and to declare, the true inten-
tion of the Legiflature; the policy of that intention, it is their duty
to confider. he fentiments which I have now delivered, I always
entertained. On the 13th of duguff 1779, the Executive Council had
Jixteen or feventeen perfons n their power, who, though not at-
tainted, were in circumftances fimilar to the Prifoner’s. (%:1 that oc-
cafion- I was confulted, and gave the fame opinion; but with great
difidence, owing to the novelty of the queftion. Thofe perfons
were, accordingly, treated as Prifoners of War. .

But there is yet another . important. point to .be examined in the
cafe beforc us. By an a&, fubfequent to all thofe which have been
mentionced, it is declared, ¢ that all and every perfon and perfons
« being fubjelis or inhabitants of this flate, or thofe who have real
« eftatein this Commonwealth, who nay advere to, and knowingly
« and willingly aid and affift the enemies of this- State, or eof the
¢ United States of America, by having joined their armies within this
¢ Stite, or.elfewhere, or who hereafter thall d> tae fome, and

whom the Supre:ne Executive. Council of this State, by their Pro-
clamztions to be iflued under the Stare feal, du:ing the conti-
nuance of the war with the King of Grear-Brita:n, (hall name
and require to furrender themf{elves, by a certain d.y therein to be
mentioned; ta fome, or one, of the jiftices of the fupreme
court, &c. and fhall not rendr themfelves accordingly &c. fhall
from and after the day to them to be prefixed by fucn proclama-
-tion ftand and be attainted of ‘high treafon to all intents and pur-
“ pofes, &c."”—Under the authority of this claufe, the Prifoner was
duly r-quired by proclamation to furrender him{€lf; and, therefore,
his cafe feems to come, properly within the a&. )

Generlly fpeaking, ex pof? facto laws are unjuft and irppropsrs
but there may certainly be occaiions, when they become n. cenary
for the fafety and prefervation of the Cominonweakh; and ai-
though no Lezgiflature had previoutly met, yet the aifembiy that
paffed thislaw, if they were impreded with the neletfity of "the cale,
had incontrovertibly a Tight to de lare any perfon a traytur, who had
one over to the enemy, and 1t.1l adhered to them, T'he vaudity

H2 - and

-

%
[14
«”
4
{4
€«
114
«

1781

o



1781,

6o - Cases ruled 2and adjudged in the

and operation of the Jaw, however, the prifoner is now precluded
from controverting, if, at any time before the date of the proclama-
tion, he wasa fubje& of the State of Pennfylvania.

) I-fere, then, the matter refts. Had, the iifuc been in the J7fjuncirve,
the prifoner would clewsly have come within the defcription of an
inbub-tant of Pemnfylvania; but when the word fubjes? is annexed,
it means a fubjettion to fome fovereign power, and is not barely
connefted with the idea of territory—it rcgcrs ta one who owes obe-
dience to the laws, and is epiitied to partake of the cledlions into
public office. On this point, therefore, we muft again advert to
the a&t of Affembly, declaring what fhall be treafon, which hasno,
retrofpe&, #nd to the a& far the revival of the laws, which impliesa
{ufpenfion ot all the laws trom the 14th of May 1776, to the 11thof
Feg 1575. If there were rolaws to be obeyed duting that pericd,
the prifoner could not he deemed a fubjet of the State of Pennfyl~
vania on the 26th day of December 1796, Whether the Legiflature
meant to include this cafe we will not pofitively determine ;—itisa
pew one, and we ought to trezd cauticufly and fecurely : But, atall
eyents, itis better to err on the fide of mercy, than ot firict juitice,

The jury found g verdi& of nat Guilty.

September Temﬁ 1781.

RespuBLICA verfus JosHua BUFRINGTOX.

THE Attorney General filed 2 fuggeftion, flating, that Fo/bua
Buffington of the county of Chefler, yesman, being a fubje&t, or
inhabitant of the State, was by proclamation of the Supreme
Fxecutive Council, dated the 24 ¢f October 1780, required in pur-
fuance of the attairider law, to furrender humfelf to a gu{ﬁce of
the Supreme Court &c. on or before the 135 of November, 1780,
to abide his legal trial for the treafons-in the proclamation men-
tioned, &c. That the faid Fofbua Buffingtondid not furrender hims
felf, &c. wheseby he is attainted, &c. and he prays an award of

execution.
Fojbua



